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REPUBLIC OF KENYA

IN THE HIGH COURT OF KENYA AT NAIROBI

COMMERCIAL AND ADMIRALTY DIVISION

INCOME TAX APPEAL NO. 3 OF 2013

SECUREX AGENCIES KENYA LTD

- VERSUS -
“KENYA REVENUE AUTHORITY (THROUGH _
THE COMMISSIONER OF DOMESTIC TAXES

'.s and related equrpments to its chents The company is a

s r.l,g“lif

tenant on a property in Parktands area, Narrobr known as L.R.

I

n

come Tax A_ppeal No.30f2013 - JUDGMENT

209/92/2 That property is now regrstered in the names of Kishori Lal
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Sahnl and Usha Kumarl Sahnl (heremafter the /and/ords) The two are

father and son. Kishori Lal Sahni is a director of Securex.
2. In 2009, the company erected a storied building or new wing on the
property at a cost ‘of Kshs 43,517,159.  KRA's case as that a

provision in the Iease permlttmg the constructlon %% heme to

‘comm/rtee).- On 4" April 2013, the

 concluded that the Income Tax Act needed fo be taken as

a-wiole-and-thatt-was-clearthat-the-constroction,—and-
the lease under which it was authorized, could not be
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regarded as arm s /ength negot/at/on and hence cou/a’ be

used to convey a ‘benefit advantage, or faCI/Il}/ Wh/ch

should be brought to tax under section 5 (2) (b)”.

4,

| the building con veyed a benefit to_ the director under sectfon 5

e gl e

(4/ (U)o theTrcome—TaxAct wuuuutylwng anyreason

ﬁnaﬁrhg. Further, the local committee erred in finding tﬁat
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there was a benefit accruing to the benefit- of d/recz‘or as

Clause 6 of the lease agreement for 2007 allowed the appellant

to erect strua‘ures on the leased land. The buildings would

‘become the propedy of the /end/ord upon exp/ratlon of the

5.
appellant and the Ian,dlord had &
to 2007 which was rep!acedﬁ
year lease. Consequently, the bumldmg is an asset and
beneFt to the appellant’s director. Accordingly, the main director,
Kishori Lat—Satmi, was erjoying & taxable berefit as Krown—under

Income Tax Appeal No. 3 of 2013 JUDGMENT ‘ Pape 4




_,sect[on 3 (2) and 5 (2) (b) of the Act. Fundamentally, KRA was of

" the view that there were no arm’s length negotiations over the lease.

6. -,On 3rd October 2013, directions were granted to dispose of the

“appeal by writte”n Smeissions the pléadings and material 0N record..

" appellate court is- conferred % )

' -‘ s g ‘
e%{gtn - he ,committelev. The pith of

- evidence and reconsider the

the_landlo_rd’s premises. 1 have examined the five year lease

e ey i S T TS
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executed by the parties in 2007. It appears at page 12 of the record
of appeal. It is undated. It is mate.rial that the lease was executed
.by Kishori Lal Sahni as the so/e proprietor of the demised premises.
The 2012 lease is executed together thh hls son Usha Ku arl Sahni

: ‘e. At

o [ “the lessor

a’ecrdes lo. se// the demised ‘premises  including the

adaditional wmg CoTETTUCTed by the /essee a’unhg e term

hereby created a fair proport/bn of the proceeds of sale
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will be paid to the fessee as compensation. I case of
dispute of fair proportion the decision of the single
- arbitrator appointed by the Cha/rmen of the Assoé/'etion ef
thesunxe)(ors will be final”. | |

10. From the materials and bank statements at a

b
ol

',e‘i,- m tte -

commlttee and conSIdered at page 1 of their rullng of 4t Aprll 2013;

T was noted Hhar the lease presented as evidence was 1ot stamped

and registered pursuant to the relevant statutes”




12. I have exami - i
It bears a stamp of the collector of stamp duty dated 19" April 2013.
Clearly, at the time of the appeal to the committee, the document

was unstamped Secondly, and more material, the Ie‘%se is ot

reglstered at Lands Oche or as an entry againsfeahiy %e The

g%bved 3t the

-:-ﬂ‘.

Lands Department on 6 April 2013 as isden 3 rr the receipt

stamp number 4 - 554 on the face o e copy presented

to Court appearing at.page 2 '""‘

been regiétered against the t% 2,

Titles Act (now - repealed) as weII as section 36 of the Land

Registration Act 2012 support that proposition. But the Teases having

not been registered or noted against the title, the buildings erected

. .
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by the lessee on the directors’ property have been conferred_on the

landlord directors. In a sense then, the directors have received a
benefit from the appellant.

14. There are two other matters that are material. First, th v'ersion of

cbpany, he would occasionally have to leave his seat to go to the

OppUsite side of tie table and answer for the company.
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independent from its members and directors. Salomon Vs A

' Salomon and Company Limited (1897] AC 22, Macaura Vs Northern

 Assurance Company Lid [1925] AC 619 (HL), 7he Fort Hall Bakery

. 5upp/y Company Vs Fredrick MU/qa/ Wanqoe [1959 %%4*: % It is

E

company's servant or agent. e, Falining Limited

[1961] AC 12.

| constructlon was completed in the year 2009. Secondly, there is a

more worrying matter: the land was Charged'to Giro COmmercia!

" Bank as far back as the 2007 lease. This is clear from the

I.a mwali.'vem-tomthe.wnotionmthatmaweompanymisma«-di-stsinc;tw-lega-i-.--ﬁentityu S




.. MEMOrandum..of _charges_and._encum brances. noted..on._the_lease.at . .
pages 18 and 19 of the appellant’s statement of facts.

Notwithstanding freedom of contract, the company was taking a

t board of

that the compahy was conferring a benefit or%ﬁ%ﬁm_o %Jts landlord
. _

director.

17. The Eighth Schedule to the Income T

%

"2)  For the purpose of tfi‘/s S6ig

-‘.‘ ‘ - ,:;‘3:‘()
{1{3“ i

a) A refere ".‘-.‘.F* % ransfer of property

any descr/pt/on of property derived from
the transferred prope/iy remains

undisposed of.

3) for the purposes of tiis Schedu/e two persons are

“related persons” if -

m R ——— . Piisirrs e ey = o S T w—— Al T frerrr e ey rerer
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indirectly in the managemenz; control or
capital of the business of other; or
b) A third person pa/‘ticmafes diregtly or

indirectly in the managemﬁ’@”f

%gr
S N

3%;»4 &7

Paragraph 9-(2) of the Seventh SchedUle o) Ovi:‘
" r?h"asé%ngth only if the

Sfgr failing to define arm’s fength within the

£

Whole.” The committee may.have been too liberal there.

a tax statute must have clear provisions

¥ |

@2 Either person participates aifrqgt/y o

cases, the true meaning of @ provisionin—the—Act—can—only be—fully
understood within the context .of the entire statute. For example, and
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quite relevant here, section 5 (2} (b) of the Act expounds on the
meaning of the words gains and profits in section 3 (2) to include a
benefit and advantage. Ground ‘two of the appeal is thus on a

quicksand. It is disallowed.

19, I agree with the appeliant that KRA has the onus sﬂ

~statute’ clearly imposes a charge. See Reyub//c@"”%*@o i

' Damesr/c Taxes ex parte Barc/ays Bank - Nalrﬁii;: %, Lol

1223 of 2007 (unreported), Adamson I/S\ﬁb !% 33 A@%S? T M. Bell vs

- Comimi 55'@ - o

J ’
< -
@ ' : W

29th July 2009 as follows:-
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private expenses in relation to cost of building were




incurred over the years, hence charged as benefits to the

director.  The amount has been brought to charge
resulting to a total of Kshs 18,980,485 tax arrears as per
altached work sheet and is payable to Income dax -

PAYE"

\ Any amounts deemed to be income of a person macde

under this act by rules made under the Act.”

Sect_lon > (2) on the other hand provides as follows:
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"5 (2) For the purposes of Section 3 (2) (a) (if). “gain or profits”

Includes —
b) Save as otherwise expressly provided in this section, the

value of a benefit. advantage, or facility of whatsever

&1
iy

J
]
B

the appellant at a cost. of 43,517, 159 lt belongs to the landlorcl to whom

T W[I,l'revert at the end of the Tease; and, the dfrector IS enjoying a

benefit over the property which would not-have accrued if he was not .
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both the director and_landlord._ The key_issue.is-whether-the-director-is. .. -

-an employee or holds an office in the company. I stated eatlier that it is

trite that a registered corporation is a distinct legal entity from its

directors and shareholders. Section 3 (2) of the Act is ;%; general

charging sectlon That is why sectlon 3 (2) (f) dealq%;gw f
f

The Q%%relevance

is that the section does not dlrectly mentlon enef 5 eals primarily

section 3 (2) Section 5-(2) (b that the gains and profits

referred in sectlo,n 3 ( A ,,_h__- tﬁe Value of a benef“t advantage, or

t":t fj!*f.:, '
order thé“‘h e"-.h‘-‘;; '

g, Was an employee or rendered services. I have already

reglstered lease conferred. a benefit on the dlrector ~The reasons for

that finding by the Tocal comm:ttee may not have been explained in the

- manner the courts ‘hand down decisions. But the committee stated it
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had reviewed the arguments by the parties, documents, the old and new

leases and accounts for the relevant period and found they conferred a

béneﬁt on the director.

25. The terms office or employee are not defined in the Inco ge Tax Act.

The Act defines an employer as follows:

" ‘employer’ includes any g% .{

- g
{7

responsible for the paymeng. ' 1, - Omor, accoqnt

\,

of. emoluments to aﬁﬁmp/oy Md an agent,

o

manager. or of é five so responsible
in Kenya Oy 3- of a non-resident

g,

director Tnay -have a—service comtract—The—IncomeTax Act—defines—a
contract of service as follows:

m
: . ; Page 17
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27. 1t is then incumbe

"Contract of service” medarns an agreement, whether oral-or. ...

in writing, whether expressed or /mp/fed to employ or to
serve as an employee for any period of time and includes a
contract of apprenticeship or Indentured leadership ynaer

which the employer has the Vp‘ower of se/eﬁ;g%ﬁ%ﬁ

My
i e
WS

dismissal of the emp/oyee, pays his wages orsg 2

contract of service”,

deﬁned in the Income Tax Acts, buf the characz‘er/sf/cs of

g orce as BISTACE From & prafes_s*/on or vocation are

re/evant to the /aw of income tax. An office may




T e H

described _sufficiently_as_a_subsisting,. permanent_and...... ... ..

substantive position which has an existence independent

of the persons who fill it which goes on and is flled in

succession by successive holders. . A director 4pf a

| full tlme director or manager or employee of the appellant. The Courts

. naye lald useful guidelines out,of that maze. In Laton Vs. Robert Eaton

Lt_d [1988] IRIR 83 the following tests were proposed-
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director, ménag/hg director or sales director?
b) Was there an express contract of employment, or if not, was

L‘hefe g board mmute or memorandum Consf/'tuﬁng an

test. From a commercial perspective, the: appomtment of a director for

a) "Did t&eﬂ,_a’icecto,c_._bawa_a_descn,'aZ?/ZVE_m-t/‘zf/@-_/;kemmarkez-‘ingew\;»-~---=--~--'--

d particular purpose is an office even though ad hoc., See Tag/or Vs

Provar [1975] AC 194. The appellant has not cohtested the fact in KRA's
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documents, The dec:lsron of the local committee d;d ;m.

letter of 15™ qep.tember__zDqu(.pageﬂé.lwof_-the-appel-lar-jt-’swstateme-mt«)-m--v---'-r-\-

that Kishori Lal Sahni was “running operations of the company " as the
main director The reference to main director appears in the

respondents letter of 30% | November 2009 at page 57 of th appellants

el B ’T.‘-
A

; ‘%Jhose

matters.

-s”‘ f’E/T}/SE [5/::] L‘hat belongs fto

the propédy belongs to the directors and the same

aﬂr’rea‘br s runhfng operation of the. compény from the

© . same premises......."
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31, Regarding-PAYE, the-respondent-stated-further-in-the-same-lettap-- - r

"The ownership of the property remained that of the

landlord who is a director. In the circumstances the cost

of construction was not passed to the director either

u

deemed to be drawing of CO it G
furtherance of director’s personal,gainss

32, 'The submissions by the appellantthafﬁhe absE § of an eduivalent

Schedule E of the UK Income Tak

i i - alth
e 3
" X| frel 74

“irrelevant is thus prosaic. The tam’ e as defined in the Kenyan

%?r‘:ector of the appellant well within its ambit.

tishShet the company. at the suit premises as

enefit or gain. from the office or employment by

clearly a%ub o

oD

Y, %
g committee itself did not come out confidently on that score.

S

:

ey

1Tt stated that since the construction and lease negotiation were not at

arm’s length, "¢ could be used z‘b convey a ‘benefit, advantage or fé}cf//'ij/
which should be brought to tax under secﬁoh 5.(2) (b)” .1 have no

n i 0 n e ., . ey —— L R
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_hasi,tatioo_io.,ﬁndin.g_thatwthe-.beneﬁ-t«-wor:—gain—wa&t-axabiewasM«PA-\‘E‘—asﬁ-«-—v—-~-=

clearly provided by section 5 (2) (b) as read together with section 3 (2)
of the Act. Granted the facts of this case, I find no ambiguity in the

charging sections. It follows that under section 37, the appellant was

"1

%,
34. The impugned dec15|on did not makevmgt:ndmg i

aVO/d/ng tax. That matter arose frormy, the i{eﬁepondent’s statement of

'r{.;

) avgj%% Isald it is not contested the

_appel!ant remits apprm%a?te% 19,400,000 in monthly taxes.to the

- facts and SmeISSIOHS in this app

e

reSpondent. T , . ﬁax avoidance is without ‘any firm

and are at the dlscretlon of the court. The appeilant had pald the .

dlsputed tax of Kshs 18,480,485 before lodging this appeal. It is

common ground that the appellant has been paying an average of Kshs
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19,400,000 in taxes per month. I _have also_found no E\J.ideneefefwaw‘Axw~~

‘OWN costs.

scheme to avoid or evade taxation in this matter. In the interests of
justice, it would not be right to'condem‘n the appellant to costs for

pursuing this appeal. Granted those circumstances, the.

commends itself to me to grant is thét\ is that each

It is so ordered. o

RS O
oyl

DATED, SIGNED and DELIVERED N; I%@Bﬁ@this 11" day of

i court in the presence of-

reverenmennnfOF the appellant instructed by Kaplan &

) . SO for the respondent instructed by Rosalie

Mr. C. Odhiambo,. Court clerk

Income Tax Appeal No. 3 of 2013

JUDGMENT —Page-24




