REPUBLIC OF KENYA
IN THE HIGH COURT OF KENYA AT NAIROBI
MILIMANI LAW COURTS
JUDICIAL REVIEW DIVISION
MISC. CIVIL APPLICATION NO. 709 OF 2008

BETWEEN _
REPUBLIC ..coorurerrereerenesssesecssesssesessssasaseasseesasases j;-.;.,_ ..... APPLICANT
AND
KENYA REVENUE AUTHORITY ..................RESPONDENT
'EXPARTE :
ALLTEX EPZ LIMITED
| - JUDGMENT
Introdyction -
- 3. . .The ex-parte applicant (‘the maﬁpl'i,cant’) 15 a 1ic_:é:nced Export

*. Processing Zone (EPZ) -within the meaning of the Lxpert
. Processing Zone Act (Chapter 517 of the Laws of Kenya). It is
- also licenced under section 160 of the East Africa Community

i :i. Customs Management Act, 2004 (EACCMA) to manufacture

goods under bond.

2. All the imported goods destined to the EPZ under this
programme are duty free and the licencee must account for their
usage within the licenced premises and if diverted, taxes are
payable.  Regulation 174 of the East Africa Customs
Management Regulations, 2006 provides that, “4 security bond
shall be furnished .... to cover movement of goods from one
export processing zone to another or between the enterprises
‘within a particular export processing zone and the points of
importation and exportation.”
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--3. . The-issue in this case is whether the licencee-must pay-taxes,
secured by the security bond, in the event the goods destined for
the EPZ are diverted by the criminal or delinquent act of its

employee.

The Application

4. By a Notice of Motion dated 17" November 2008, the applicant
sought the following orders of judicial review::

(1)

(2)

3

(4)

An order of certiorari to quash the Kenya Revenue
Authority’s decision to charge the applicant the amount of
Kshs.6,561,303/= under the Security Bond number
GBNSB 5525/02, which was fraudulently used by a f]‘led
party in the applicant’s name.

An order of certiorari to quash an agency notice dated

22" October 2008 issued;by the Kenya Revenue Author ity

PR ( Banlays Bank of Ixenya Lz‘d a’eclaz ing Bar clays Bank. of i

h Kenya Lzmzted as sole- cr}llecz‘wn agent of A]]zex tcPZ

-+ Limited foz rhe pUurpose _ of collectmg the amoyﬂt of‘
— Kshs 6,561, 303/— demanded by the Kenya Revenﬁe
.Auﬂzor;zy e R .

An order of pi ohzbztzon to prohzbzt the Kerzya Revenue
Authority from demanding the sum of Kshs.6,561,303/= or
any other sum following the fraudulent and irregular
usage of the Security Bond GBNSB 5525/02.

An order of prohibition to prohibit the Kenya Revenue
Authority from issuing any agency notices under section
131 of the East African Community Customs Management
Act 2004 or any other provisions of law to Barclays Bank
of Kenya Ltd or any other person in respect of the amount
of Kshs.6,561,303/= or any other sum purportedly due
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Jrom Alltex EPZ Limited following the fraudulent and
irregular usage of the Security Bond GBNSB 55254/02

(5) ' The costs of this application be provided for.

The motion is supported by the statement dated 17" November
2008 and the verifying affidavit of Alexcious M. Mwathi, a
manager of the applicant, sworn on 17" November 2008 and a
supplementary affidavit sworn on 23™ June 2009.

The Applicant’s Case

6.

8.

The applicant’s case dates back to 2003, Peter Muthenya
Muindi, an employee of thie applicant together with others,

forged customs entries related to the Security Bond Number. - -

GBNSB 5525/02 (“the Security Bond”) in the sum of Kshs.
20,000,000/= which they used to irregularly clear certain goods
. which had no relation to the applicant and without-the reqms1te_

' payment of duiy 10 the Kenya Revenue Authorlty (“KRA”)

.. - As-soon 4s the appliciant'disc"m"efed—-.thé“ﬁ‘_ﬁud;' i‘t'réjﬁ"ort’e’d ‘t(j'the"f-""::"";‘:* g

po']icr;':‘ and Peter Muthenya*“Muindi and his accomplices were '.

anc:sted and charged with fraud in the Chlef Magistrates Court . -

:-at:Mombasa. under Criminal Case No: 3077'0f 2003. Officers =
of the “applicant and KRA employees testified duting the trial
and on 3" May 2007, the accused were acquitted on the basis
that there was insufficient evidence to place the accused on their
defence. The court noted that the investigators from the KRA
failed to testify.

On 12" March 2007, while the criminal case was in progress,
KRA by a letter dated 23™ February 2007 demanded payment of
Kshs.3,413,278.00 plus a penalty of 2% per month. The
applicant denied that the amount was due by a letter dated 13"
March 2007 stating that the matter was stlll pendmg in court.
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According to the applicant, this position was buttressed by the
letter dated 20" November 2003 where KRA acknowledged the
position that the Security Bond™ in question could not be
cancelled until investigations were finalised.

9. By aletter dated 19" June 2008, KRA called upon the applicant
to honour the security bond without providing any reasons for
failure to cancel it. Despite the letter dated the 19" June 2008,
the applicant received an internal memorandum, reference
KRA/1&E/INV/SR/1 dated the 17" December 2007 in which
the Senior Assistant Commissioner I&E, S/Region referred to a
report- by the IC RPS Southern Region in which he -

- recommended that the Security Borid be retired.. .

10. Thereafter the applicant 'sought‘to meet KRA officers to discuss
.. the cancellation. of th&security ‘borid” and . followed up such
Lo crequests” with a letter - ont the 4% 'Thl}f“"“QOOS' "Th&" Kenya -

o e Association of Manufmtures had -alsc Wwritten to the KRA- on
%OU' Aprﬂ 2004 hlghhghtmg the then:prevalent fraudulent usage: <20

RO OV A P .mé‘i“Customs Security Bonds by -unseérupulous busmessmen“r:fo
eoathe DAL Do Tmegularly 1mport goods~ for ‘the-‘local market WiLhOUt paymg veotne
l - duty P R - i A T Tgne o8 TR

11. On the 16™ October 2008, KRA wrote to the applicant
demanding the payment of Kshs.6,561,303/= made up of
Kshs.3,413,378/= being the principal sum purportedly payable
under the Security Bond, and Kshs.3,147,925, being penaltles at
2% per month.

12. The applicant avers that since being issued with the demand
letter, the applicant sought to discuss the matter with the KRA
but despite such attempts on the 22™ October 2008 issued an
agency notice to its bank, Barclays Bank of Kenya L1m1ted
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appointing them as collection agents pursuant to section 131 of
the EACCMA and demanding that the bank pays the sum of
K3lis6,561,303/= out of the moines held on accouni of the
applicant as and when the same may be held by the bank.

13.  The applicant relied on written submissions dated 13™ October
2009. In support of the applicant, Mr Odhiamba, counsel for the
applicant submitted that the employer should not be held liable
for the criminal acts of the employee. At the material time the
employee was acting on his own behalf and for his own benefit.
Mr Odhiambo further submitted that the applicant has not paid
any tax for the goods secured by bond and reason why it does

. not want to:pay is.that:it did not.import the goods subject to the
tax. o ‘

A#kz% The respondent . acknowledged - that the .bond hasi-beer E
w::—;?frauduil.éi-.jﬂyféu‘s'e'd?‘ﬁndfthat tﬁis:fa‘f‘c-t;‘l_lavin g;been establish@é;<-3tﬁen;,_"'

RESY .

r KRA r apprehendmg*the malefac's,n n good faith and 1t dldnot;~
s benefitif {rom thc frawud. o eeiago o om0 e L0k

: . CR RN e __7.; [ L. ¥ N sme of e TR

15, Mr"Odhié'mbo Submitted tlfat while the KRA has a statutory”
duty and power to collect taxes, it can only collect taxes from
persons from whom it is due and within reason and Justice.
Counsel contended that under section 131 of EACCMA, the
Commissioner is entitled to issue Agency Notices to any person
who holds money on account or for the account of another
person if that other person owes tax to the respondent and in that
case the Commissioner must first be satisfied that the tax is
owing from the person against whom or in respect of whom the
Agency Notice is issued. Furthermore, that section 131 of
EACCMA does not entitle the Commlssmner to anythmg

HC MISC APPL NO 709 OF 2008 JUDGMENT Page S




against anyone but rather the power must be exercised within
reason and justice. Counsel relied on the case of Susannah '
- Sharp v Wakefield and Others [1891] AC173. |

16. Mr Odhiambo submitted that section 109 of EACCMA gives
the Commissioner the discretion to levy tax on a bond that has
been used and this discretion should be exercised within reason
and justice. In this case, therefore, the applicant deserves
discretion to be exercised in its favour as no wrong can be
attributed to the applicant.

17.. The applicant argues that it is not habie to pay tax for the .- .
L - .:crminal acts of its employee as the criminal acts were not done .. -+ =
~in the course of employment. Several cases were cited to
support this position among them Ndoo ta Ngomeni Bus
AYET I Service v Kakuzi Fimited= [1984] KILR 554, Anyanzwa V.

et _,a.

L Gdspeiis~ Nairobi - CA :Cix o Appe:—ﬂ Mo ATl of T108% -
N *(ﬂﬂrf*{!orfem and: Waren-si:Henlys: Lingited: {1948]. 2 AER:
s i 935 mEounsel . subtnitted ‘thiat - these- demsmnS’ aenionstraté: that:=
--for.as=employer:-to .be:. Hable-.for-.the= =wrongfial-aet- of - hv:-
: s.-—emplo yee, the employee musthavesbeéir acting:within-the scope™
--0f-what the employe€ is authorised:to:do br a mode of deing-an -

act within that class. The applicant’s cotitention is that once the .55

employee was engaged in fraud and was acting beyond his
scope of employment, he became personally and exclusively
responsible for his action.

Respondent’s Case

18.  The respondent has opposed the application grounded on the
replying affidavit of Julius Kihara, an assistant commissioner
with Customs Services Department at the material time, swom
on 4" June 2009 and a further replying affidavit on 7th July
2009. |
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19. The facts deponed to by the applicant are not really disputed.

- What is in dispute is whether the applicant is liable to pay the
tax secured by the security bond. The respondent’s position is
that it is entitled to demand the taxes due and did indeed make
such a demand on 23™ February 2009 and when the applicant
failed to make any proposals for liquidating the tax, the
Commissioner issued a final demand on 16" October 2008 and
at the same time instituted recovery measures by serving agency
notices to the applicant’s bank.

20.= Mr Kihara also depones- that -on' 20" November 2003; the

B " Commissioner, “in reply:to.the applicant’s request. to have:its
' ~bond in respect of one of the: above entries retired, informed: it

that it could not do.so since it was suspected that the subject

e i .ﬁgﬁr’;ﬂs were being ¢leared-with the knowledge and facilitdtiofi®s ... <
Pmt:r Matheng@ Muindi "riwhowwasv' ‘4t the< matena‘ time- thr::r S

: Accor,dmg Aos M AL.,O»« counsel- forthe: ‘respondent; =~the
- ~application+lacks amerit: - -Hesubitiitesthat the-applicant-is-*1-~
¢-eampaity. whick. has <its..own--employees and- the acis wFithes 5 8

= R employee are acts of the company an#in the circumstances the
| applicant cannot evade liability for the security bond. Mr Ado
relied on several cases where the court has held that taxpayer is

responsible for the acts of its employee notwithstanding the

criminal or delinquent acts of the employee. These cases are

Republic v Kenya Revenue Authority ex-parte Africa Boot (K)

Limited Nairobi HC Misc. Civil Application No. 54 of 2010

(Unreported), Republic v Commissioner of Customs Service

ex-parte SDV Transami (K)Limited Nairobi HC Misc. Civil

Application No. 81 of 2011 (Unreported) and Republic v

Kenya Revenue Authority ex—parte T otal Kenya Lumted
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Nairobi Misc. Civil Application No. 449 of 2001
(Unreported).

Determination and Disposition

22. As I stated at the opening part of this Judgment, the only issue
for determination is whether the applicant must pay taxes,
secured by the security bond, in the event the goods destined for
the EPZ are diverted by the criminal or delinquent act of its
employee.

23. The applicant has relied on the common law position regarding
‘the employer and employee relationship to support its case. The
IR ~position is .illustrated- by the case'.of Warren v Henlys:-Lig.. .
- (Supra at p--937) where the court stated that, “a master is-not
responsible for a wrongful act done by his servant unless it is
et B Ll doneinthe course.of his employmzgt. Itis deeined to be:sodone. - -
k..lf itiis either: (a)-awrongful: act.arabibrised byithe wmasicizcr (B)
ST aawreligtulid: ;{rznuﬂmrmcd ﬂmaeﬂf deir "'g some. agk aw-’zcnsed =

by the:master.” o =

nthe ¢ase of:

i —*»Ndooﬂ t/'z Noomem Buo Ser viee: =‘Fr’a-.[ffllt"i?7l"r*Llﬂi!i€d (Supra-atsird- -
P-56) where-Kneller JA expressed the view.that, “4 master is
not responsible for a wrongful act done by his servant, unless it
is done in the course of his employment... But a master is liable
even for acts which he has not authorized, provided they are so
connecled with acts which he has authorised, that they might be
regarded as modes-although improper modes-of doing them. In
other words, a master is responsible not merely for what he
authorised his servant fo do, but also Jfor the way he does
if...” [Emphasis mine]

3
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25. These decisions in my view represent the common law position

but this case must be determined from a reading of the
~applicable ‘statite. " In matfers governing the management and

administration of the collection of customs duties, sections 145

to 148 of the EACCMA specifically provide for authorised

agents. Section 148, whose side note reads, “Liability of owner

Jor act of duly authorised agent” which is relevant to our this

provides:
148. An owner of any goods who authorises an agent lo

act for him or her in relation to such goods for any
of the purposes of this Act shall be liable for the acts
and-declarations of such duly:authorised ‘agent and
W et S0 may, accordingly, be. proseciited- for any offence
o ' - committed by the agent in relation to any such goods
' - as -if the owner Izmzself or lzerself committed the
LOffenceszEzi nho oo e
‘ Pﬁ@mdeﬁ—%mm_-.; it
s RS QW L o

Y Ly
‘imiprisonment: for -Gy offence eoriniic By
his:or her- dulﬁ;'_‘autlzoi«ised agent. uitizss e .o

ORI aca‘ua!l:}:.:cans em‘ed 40 the” c‘bmmwsswn

gk e‘Imoﬂ%neg B T a EE
Teftas (m) nothing herein contained shall reliéve the '
duly authorised agent from any liability fto
prosecution in respect of any such offence.
[Emphasis Mine]

26. The language of the statute leaves no doubt that the legislature
intended that for purposes of collection of duty, the owner of the
goods would be liable for the actions of the agent whatever the
circumstances. At the time the goods were cleared, it is not in
dispute that Peter Muthenya Muindi, was the applicant’s
employee and therefore its agent.
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27 I would therefore agree with the reasonmg n R v Kenya
- Revenue Authority ex parte African Boot (K) Limited (Supra)
(Unreported) cited by the respondent where the court (Korir 1)

opined that,
cusioms agent engages in fraudulent activities, the imporier

The same case applies here so thatr when a

cannot ask Kenya Revenue Authority for compensation. The
importer has to bear the loss with fortitude and find a way of
recovering money misappropriated from the customs agent. A
prudent taxpayer will always monitor the activities of its agent
so as to ensure compliance with the law. The only civil duty a
tax payer can do is io report the agent so.that the licence can be
= g - .revoked: by.- the-yespondent.-..... . Thezapplicant ar gued that
Hellman acted-in-concert with z‘he respondent’s employees so as
to defraud-it.of the-money that was meant to pay custom duties.
i Thissmay well be. true but just.as the applicant did 5% authorises - -

o (1S SagEnl Helmmn) tossteal s did the: Fespondentnsts quthorisdi e

SRS R e s I ISwemipliyeesto) engagis bfrudulentyactivitiesss Af{ay b ther
< applicanteould have had assirohger.case had it éstablished: thiit £
wzmer i Hellihan was. thesrespondentisagent. It is. however:elear that the = ix s
applicant:was-defraudedby-iis-agent. - It-is. Ztl@forﬁiﬂhfe that-the-s: E
i applwanr sufferedssuch-a big loss: “The onlyEgiEer oty wo o o
‘application, however is that-the same must be a’zsmzssed and it is
S0 dismissed.”

28. I also agree with the observation of the court (Warsame J.) in
Republic v Commissioner of Customs Services ex-parte SDV
Transami (K) Limited (Supra) where the learned Judge stated
that, “Ir is clear that an owner of any goods who authorizes an
agent to act for him shall be liable for the acts and declaration
of such duty by the authorised agent. Consequently, the
respondent was perfectly right in making a demand against the

applicant ... "
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Conclusion
~29:--Having come to the conelision thaf the applicant is hab]e for the
acts of its employee, it follows that there is no basis upon which
I can grant orders sought in the application as the applicant
action was supported by the law.

30.  Any action flowing from the decision to enforce the collection
of tax which included issuing agency notices cannot be
impugned by way of certiorari as prayed in (2). Similarly, an
order of prohibition sought in prayer (1) cannot lie to prohibit

‘ ~ Wwhat is a consequence of a legal act, that | is, the enforcement and
“esei.Collection of taxes, - RS : R = S

31. I therefore dismiss.the NOUCB of Motxon dated 17th November
e L v 9008 with costs te.the re&pnndent R L U

f‘.._.

. ;*NMROBﬁ n‘s’ 5 day oi

R .A'.::'“_l-:"‘:"'-‘"“-.‘:_'3""'!‘-'-..-rx‘.‘,:,.’fw."i = .- .- ‘ . : ' _‘B“'S_::#ﬁ;]:ﬁj‘ﬁ.ﬁd—f&‘ﬂ » :L‘:':I"“;;;-'IM::':
B | JUDGE -

Mr D. Odhiambo, instructed by Daly and Figgis Advocates for the ex-
parte applicant.

Mr M. Ado, Advocate, instructed by the Kenya Revenue Authority.
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