oo . REPUBLIC OF KENYA =
HIGH COURT OF KENYA AT NAIROBI
PETITION NO 87 OF 2012

KENYA DATA NETWORK LIMITED.......... worecnnsnnnn s PETITIONER

VERSUS
THE KENYA REVEUE AUTHORITY....ccosesuunssnnenes RESPONDENT

RULING

Introduction o - ‘

1. In my judgment in this matter date'd"2-8t“ -'J"a'nua't'y- 2013, T declined to
issue certain orders sought by the petlttoner ‘Kenya Data Networks
Limited, as this would have the effect of interfering with the
respondent’s Iawful exercxse of its statutory authority. T also made a
finding that the respondent was: “within the law in demanding the
amounts pald to the petlt[oner erroneously as VAT refunds, that it is
also entltled to demand tax that is in arrears, and that the petitioner
is Iiable for the acts of its agent, Bax Logistics.

2. 1, however, found in favour of the petitioner with regard to payment

of VAT refunds and issued the following declarations and orders:

i. A declaration that the petitioner's fundamental
rights to fair and expeditious administrative action
under Article 47 has been violated by the
respondent.
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u. An order of Mandamus directed to the respondent

compellmg it to expeditiously and in any case
within a period of not more than sixty (60) days
from the date of this judgment to consider, process
and pay out in accordance with the Jaw all
outstanding VAT refund claims by the petitioner.

The petitioner was dissatisfied with the ﬁrst llmb of my judgment

with regard to the authority of the respondent to demand tax arrears

and the amounts erroneously paid as refunds to- it. It md:cates that it

has lodged a notice of appeal on thlS aspect or' the sald deasron In

additIOﬂ

the petitioner ﬁ!ed an apphcat[on by way of Notice of

Motion dated 11%" February 2013 ln whrch It sought the following

orders

BN b2

1.

This apﬁ]icatiéﬁ' be certified urgent and be heard

ex-pa‘rte in the ﬁrsﬁnstance.

Pendlng the hearlng and determination of this

o 'appllcatlon, -an order of injunction do issue
b __ restralnmg the respondent whether by itself, its
| aff' cers, employees and/or agents, from

commencmg, instituting or proceeding with any

enforcement or prosecution actions against the
- applicant or its directors and/or officers in relation

3.
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lo or on account of the disputed taxes in the sum
of Kshs283,257,024/- and Kshi12.483 , 506/~ and
the interest and penalties claimed thereon.

Pending the hearing and determination of the
intended appeal agamst the ]udgment or 28"
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January 2013, an order of injunction do issue

 restraining the respondent whether by jtself, jts

officers, employees and/ or agents, from
commencing, instituting or proceeding with any
enforcement or prosecution actions against the
Applicant or its directors and/or officers in relation
to or on account of the disputed taxes in the sum
of Kshs283,257,024/- and Kshs112,483,506/ and
the interest and penalties claimed thereon.

There be a stay of the decision contained in the
Respondent’s letter dated 27" February 2012
and/or any enforcement 'relating fo the demands
contained therein pending the hearing and
determination of thié-"&ppliéétib}:. In particular and
for the avoidance of doubt the Respondent and the
Investigation and Enforcement department or any
other department of the Respondent be stopped

:__fro:iif.tgkiny;an Y steps including issuance of agency

" notices or commencement if any proceedings

- against the Petitioner and/or its directors and
L ofﬁcersw:tha view to collecting any moneys on
. account of the disputed taxes pending the hearing

and determination of this application.

) _T_ﬁere be a stay of the decision contained in the
Respondent’s letter dated 27 February 2012

and/or any enforcement relating to the demands
contained therein pending the hearing and
determination of the intended appeal against the
Judgment of 28" January 2013.

2
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6 Any further order or relief tht this court. deems.-fit
~ to make to meet the ends of justice.

7. In the alternative, the judgment of 28" January
2013 be varied, set aside or pe substituted with an
order that there be a sef off as between the VAT
refunds claims by applicant and taxes due from it
o KRA R

8. Costs of this application be | bro vided 'fqr'

4. The petitioner was, however, satisfied with the orders lssued agalnst
. the respondents with regard to the processmg and payment to it of
the VAT refunds within 60 days from the date of the judgment.
Consequently, upon the explry of the 60 day period, the petitioner
sought, in its applrcatlon dated 24™ Aprri 2013, leave to institute
contempt proceedmgs agalnst the respondent It thereafter filed an
appllcatlon by ‘way of Orlgmatmg Notice of Motion dated 29t April
2013 in whrch It sought to commit the Commissioner General of the
_respondent to prrson for contempt of court. The said ~application
sought the followmg orders

1 The commissioner General of the Kenya Revenue

' "Authorlty be committed to prison for contempt of

‘court for refusing to comply with the orders of 28"
January 2013,

2. All necessary and consequential orders be given,
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3 The casts of and occasioned by this.application be
 paid by the Ken va Revenue Authority.

When the application dated 11" February- 2013 came up before
Odunga, J on 12t February 2013, he granted orders in terms of
prayers 2 and 4 thereof. On 27t February 2013, by consent of the
parties, the interim orders were extended tlll the hearing and
determination of the application. Both the apphcatlon for an
injunction pending appeal and the applrcatlon seekmg to commrt the
Commissioner General of the respondent for contempt of court were
canvassed before me on 29th July 2013

Application for an Injunctlon Pendmg Appeal

6.

A

In the application dated 111 February 2013 and supported by the
affidavit of Mr: Shahab Meskl sworn on the same date, the
petrtloner seeks Injunctrve orders restraining the respondent from
proceedrng wrth any enforcement action against it pending the
.hearmg of |ts rntended appeal against the judgment of the court
made on 28th January 2013 to the extent that it found that the
petrtroner was liable for the acts of its agent, Bax Logistics, and
permrtted the respondent to demand tax in arrears of Kshs
283,257 024 from the petitioner as a result of the acts of the said
agent; and also to recover the sum of Kshs112,483,506, erroneousfy
refunded to the petitioner by the respondent.

& { Ruling: Petition No. 87 of 2013
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. The petitioner’s application is based on several grounds set out in the

safd application and expounded upon in the affidavit in support and
its written submissions. It contended that it had exercised its right of
appeal and the Court should as far as possible make orders that
preserve the appeal so that the appeal is not made an academic
exercise. Mr. Kiragu Kimani submitted that the respondent had been
found to have breached the constltut|onal nghts of: the applicant and
had not, six months after the judgment, comphed wrth the order of
the court. It had therefore shown that it was gomg to collect any
money or retain any money shown to be due and payable to the
applicant, including money the sub]ect matter of the judgment of 28%
January 2013. Mr. Kimani pomted out m thfs regard in reference to
the affidavit of Ms. Irene Kalbe fi led on 29" April 2013, that the
respondent had adrmtted that it retamed certain monies in February
and May 2013 | i

Ac:cordlng to the apphcant because of the retention of the money by
the respondent its” busmess had almost been destroyed; vyet,
because of the nature of its business, it would always be in credit
Wrth ‘the respondent as it will always have money held by the
respondent Mr. Kimani submitted therefore that there was no risk,
should its appeal be unsuccessful, that the respondent will not he
able to recover the monies due from the ap'plicant, and there was
therefore a just and proper case for stopping any enforcement of the
order for the tax arrears or the ovet-payment of refunds. Mr. Kimani

relied in support on, among other authontles the decision of the

@ a1y )
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_Court of Appeal in_Madhupaper _International —vs-Kerr

- (1985)KLR 840 and Erinford Properties Limited-vs Cheshire

10.

11,

County Council (1974) 2 All ER 443,

The applicant also sought a stay of execution in reliance on the
decision of the court in Ujagar Singh —vs- Runda Coffee Estates
(1966) EA 263. It submitted that it was willing to grant security as
it had already furnished a bank guarantee which was due to expire
on 12" of April 2013, and that rt was wrllmg to extend the said

guarantee.

To the respondent’s argument m rehance on the provisions of
section 16 of the Government Proceedrngs Act, that the Court cannot
issue an injunction agamst the respondent as the provisions of the
Act had been extended to it, the applrcant took the view that Article
159 2(d) enJoms the court ‘not to be bound by technicalities.
Consequently, the court had power to issue an injunction and order
of stay, that further Under Article 23(3)(b), the Constitution confers
on the Court Jurrsd[ct;on to issue an injunction where the action is
brought under Artrcle 22 for enforcement of the Bill of Rights.

With regard to the respondent’s contention that the Court could not
issue an injunction under the Civil Procedure Act to stop the
Operation of a statute, the applicant took the view that the Court was
not being asked to stop the operation of any statutory provision but

to preserve the apphcant’s right of appeal by suspending any
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__attempts to collect disputed taxes. . . . .

The Response

12,

13.

In response to the. application for Injunctive orders and stay of
execution, the respondent has filed an affidavit sworn by Mr.
Sylvester Okello Ogello, a Senior Assistant Commissioner in the
Invest|gat|on and Enforcement Department of KRA, on 26t February
2013. In the said affidavit, the respondent relterates rts arguments
with regard to the tax demand and the erroneous VAT refunds and
therefore contends that the petrtloners lntended appea! 'does not
have reasonable prospects of success and further that the petitioner
cannot demonstrate that it has a pnma facre case with a probability

of success to Warrant an anunctlon ,

The respondent submrts thatitis not in the habtt of disobeying court

orders and contends that the petltloner wants to “have thelr cake and

eat . t" by mJunctlng the respondent from collecting a refund

:‘erroneousfy pard on the basis of presentation by the petitioner of

forged documents and obtaining VAT refunds: that what the
applrcant is seekmg is a reversal of the Judgment of the Court of 28"
January 2013 a function and jurisdiction of the Court of Appeal; that

orders of injunction are interim orders granted by the Court to

- preserve a status quo pending the hearing and determination of a

matter and as the matter had been heard and 3 finding made, for the

court to issue an injunction would be for it to sit on appeal. To the

- s
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14,

15.

~_respondent, the Court is now functus officio as it has already made a

final determination in the matter.,

Counsel for the respondent, Ms Lavuna, pointed out that in the
application for an injunction and stay of execution, the petitioner had
offered to set off the amount due from it against the amount due
from the respondent as an alternative to 't'h_e_l injunction.  She
submitted that the respondent was willing to acceigt a set-off as it is
expeditious and makes more business sense and that there was no

need for the petitioner to furnish securlty as |t had undertaken to do

_ as this can be met by the set—off

Ms. Lavuna also took the position that_a_n injunction could not issue
against the respondent as it falls un‘der section 16 of the Government
Proceedings Act; that the makrng of rerunds to tax payers as it had
been dlrected to do was a: statutory function; and that the
respondent would be able to process the refund so long as the
petltloner was co- operatmg with the process. She relied on the
"decrsron of the Court in Nyaga -vs- Housing Finance Co. Ltd of
Kenya C.A No 134 of 1987 in which the Court held that

“it is correct in law where a party has a statutory right
- of action, the court will not usually prevent that right

being exercised.’

I Ruling: Petition No. 87 of 2012
oF




16. The respondent asked the Court to consider the balance of

- convenience and not to exercise discretion to grant either a stay or
an injunction as it was in the interests of the applicant if a set-off is
ordered as taxes due attract penalties which would be against the
petitioner's interests; that the petitioner's appeal would not be

" rendered nugatory if a stay or injunction was not granted as the
parties are in a constant re[ationship and the respondent would have
no problem repaying the money paid to it by the petatloner should its
appeal succeed. o e

Application to Commit for Contempt

17, In its second application dated 29th Aprri 2013 the appllcant sought
orders to punish the Commlssroner General of the respondent for the
failure by the respondent to comply with the Court’s orders issued on
28t January 2013 Mr. Krmant subm[tted that every forum to which a
court order is dlrected is obhged to obey the Court order and he
relied on the decnsmn in the English case of Hadkinson —vs-
:Hadklnson (1952) 2 All ER 567 and the decisions of the High
Cour’c in Wlldllfe Lodges Ltd —vs- County Council of Narok
(2005) 2 EA and Gatimu Farmers Compnay-vs-Geoffrey Kagiri
Kimari 2005 eKLR. He also relied on the Supreme Court
Practice 1999, para 52/1/7 and 52/1/12-13 with regard to
situations where a judgment has directed payment of money within a

specified time.
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18.

18.

20.

Mr. Kimani submitted further that service of the order, which was
made on 28" January 2013 in the presence of Counsel for the
respondent and served together with a Penal Notice on 12 March
2013, was not disputed; that the respondent has admitted that it has
not complied with the judgment of the Court which had a timeline of
60 days within which to consider, proeess and pay out the VAT
refunds; that the period ended on 28" March 2013; that the
respondent had admitted payment of sorhe Kshs 84.3 million in May
2013; disallowed certain sums and paid itself Ksh299m: that the
order was for payment of funds, not for- set-eff that there was no
application made for revzew of the Judgment to allow for a set off or
stay of the ]udgment and nelther was an appeal filed against the

said decision.

conduct: to the effect that there was a delay by the petitioner in
submlttmg documents He contended that the applicant had not
‘falled to prov1de documents as alleged as the claims for refund were
as old as four ‘'years; that if there was a problem with documentation,

thls could have been raised earlier.

The applicant asked the court, in reliance on Halsbury’s Laws of
England, Vol 9, Paragraph 52, to find that to neglect to do what
has been directed by a judgment or order of the Court within the

time specified is contempt and to either make an order of committal

. 41 aRullng Petltton No. 87 of2012

AR i b AT I AL T L4 homd e T SN B PR S R il

i




21.

22.

23.

or fne the contemnor. Mr. Kimani urged the Court, should it agree
W|th the apphcant to direct that the sum of Kshs 299 million which
the respondent had withheld be paid to the petitioner.

In her response, Ms. Lavuna attacked the application for contempt on
four main grounds. She contended that it was necessary for the
alleged contemnor to be served in person, whrch she submitted had
not been done in this case; that if the a!leged contemnor ‘was not
served, he cannot be accused of disobeying the court order She
submitted, further, that the Attorney General should have notice of
the contempt proceedings but the p'etitio‘ner-had:not shown that the
Attorney General was served yet the' KRA Act at section 53A states

that proceedings against it are proceedih’gs_agaihst the government.

Ms. Lavuna contended that as [ate as the week preceding the hea ring

of the pet|t|oners apphcahons the parties were still working on the

. processmg of the petnhoners claim. She referred in this regard to the

.aff davits. swom by Ms. Irene Kaibe on 30™ May 2013 and 29t July
2013 and asserted that the respondent had finalized the processing
of the __Vapphc_:_apt’s claim, and what had emerged is that the applicant

owes more than is due to it in respect of the VAT claim.

Ms. Lavuna submitted further that as was evident in the affidavit
sworn by Ms., Irene Kaibe on 30" May 2013, certain refunds
demanded by the applicant had no supporting documents; that the
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__samples requested for by the respondent had only been supplied by

the applicant on 3™ May 2013; that the respondent had not been able
to complete the process in 60 days as the respondent could not carry
out the processing of the VAT refund alone; that it was the petitioner
which had caused the delay in processing as it had not provided the
documents requested for in time; that the delay in processing the
refunds as ordered was caused by the'fact that':i"t’he respondent was
indulging the applicant as it did not Want to dlsallow the entire
amount claimed; that the applicant had admltted in. the affidavit of
Shahab Merski that certain documents requested for by the
respondent had not been prodUE:ed; and that _the delay that took the
matter past the time required in tne judgment was thus caused by

the petitioner.

24, Ms. Lavuna argued that. contempt proceedings are of a very serious
nature and would cause great embarrassment that the respondent
has taken the matter very seriously and would not wish to suffer the
embarrassment and that it has tried to comply with the 60 days’

per[od but has been unable to due to the petitioner’s delay.

25. _Like tHe_--app'ti(':ant, the respondent relied on the provisions of the
Supreme Court Practice, para 52/1/13, for the proposition that the
petitioner must establish wilful, deliberate disobedience. Ms. Lavuna
submitted that there had been no wilful desire by the respondent not
to comply with the orders of the court, and the delay in complying
with the orders of the court was caused by the delay on the part of
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26.

27.

28.

_the applicant to supply the documents required by the respondent.

In his reply to the respondent’s submissions, Mr. Kimani argued that
even if there had not been wilful refusal to obey the Court order,
there had been, as demonstrated in the affidavit of Irene Kaibe, at
least negligence in obeying. He contended that the respondent had
paid itself Ksh299 million and was asserting that_ it is at liberty to
issue agency notices upon receipt of approval from the
Commissioner; and that internal do_cument”"s_ucih as an agency notice
from one department to another could not overturn an order of the
Court.

With regard to the respondents contentlon that the apphcant had
delayed the processxng of the refund ciatm Mr. Kimani submitted that
even where the processmg had been done the respondent elected to
pay ltse[f fi rst and no appllcatlon was made to extend the period of
60 days EO :

C)"n the re:sb'o:ndent's arguments with regard to the process for filing

an'-'application__ffor contempt and service on the alleged contemnor, it
was "che“appli-c‘:.ant’s case that section 5 of the Judicature Act required
that the procedure to be followed was the same as in England; that
the Court has inherent power to punish for contempt; that the
mischief aimed at by the requirement for personal service is to bring
to the attention of the person the existence of the order and give

them an opportunity to obey or purge the contempt that the

34
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respondent was aware of the order and it was again served on 12"

March 2013; and no affidavit was filed by the person sought to be

punished for contempt offering an explanation for non-compliance.

Determination

29.

30.

31,

While the two applications before me seek very disparate orders and
relate to different amounts, I believe, even from the submissions of
the parties that they are inextricably intertwined and I will therefore
deal with them as one. - |

The first observation that T must make w&th regard to the applications
is that the petltroner/appllcant as an entity carrymg on business in
Kenya, and the re_spondent, the state entity charged with the
responsibility of coi'lecting'taxes in-Kenya, are in an on-going
relatronshlp, a fact that both the applicant and the respondent
concede rn thelr respectlve subm[ssmns the argument by the
petltloner is: that it erl always be in credit with the respondent as it
WI” always have money held by the respondent, and there is
therefore no- rlsk of its being unable to repay the amount due as tax

arrears or e_rr.oneous tax refunds should its appeal not be successful.

That being the case, it seems to me that the petitioner has provided
an answer to its own arguments with regard to the application for an
injunction or stay of execution in so far as the judgment of the Court

allows the respondent to collect the tax arrears and erroneous

4= | Ruling: Petition No. 87 of 2012
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32.

_refunds. While it is true that the petitioner may well be able to repay

the arrears and refunds shouid its appeal fail, conversely, there is no
reason to suppose that the reépondent will be unable to pay back the
arrears and refunds should the petitioner’s appeal succeed. Bearing in
mind that the collection of taxes by the respondent is critical to the
running of the state and provision of services to citizens, I am not
inclined to accept the argument by the petition':e}"r' that I should stay
execution of the demand for the tax arrears. or grant an in]unct;on
with regard thereto. The best I can do, as the petltloner has prayed
in its application, is direct that there be a set~off_ of the. total amount
due from it to the respondent against any 'm'onieé found to be due to
the applicant from the respondent. Should its’ appeal against my
decision be successful, I have no reason to believe that the
respondent will be unabie to pay to. it such amount as the Court of

Appeal may find d'ue__ah'd payable. :

In its seéond application:"the petitioner seeks orders to commit the

_Comm[ssmner Genera[ of the respondent to jail for contempt of

Court and has relied on various authorities in support of its -
contentrons On its part, the respondent argues that as there has
been no ‘personal service of the order on the Commissioner General,
and the Attorney General has not been served with the application,

the alleged contemnor cannot be found liable in contempt.

15 ; Ruling: Petition No. 87 of 2012




. 1 believe that we can no longer hide behind the technlcahtles related
to personal service of Court orders';eﬁas to escape habllrty ‘where
there has been disobedience. See in this regard the decision of the
court in R -vs- The Minister Ministry of Medical Services and
Another High Court Misc. Civil Appl. No. JR 316 of 2010;
Gatimu Farmers Company -vs- Geoffrey Kagiri Kimari &
Others Nakuru High Court Civil Suit No. 245 of 2001 and
Mitubell Welfare Association —vs- .Attorney'Ge_neral_ High
Court Petition No. 164 of 2011. Nor can the fact that committal
of the Commissioner General of the respondent for contempt would
be embarrassing be a factor for consuderatlon by the Court in

determining whether or not to commrt for contempt

As rightly argued by ':the petitipner in reliance on the Supreme Court
Practice, Paragraph 53/1/11 drsobedlence of a court order for
payment. of money wrthln a speCiF ied period of time is contempt of
Court. However ‘as the Supreme Court Practice notes at paragraph
]52/1/13

_ 'Casual or unintentional disobedience to an order will
- not usually justify an order of committal; it must be
contumacious.....Thus, an applicant who seeks to
commit a person for breach of an injunction must
establish a deliberate or wilful breach of a Court order
beyond reasonable doubt’,

3 § Ruling: Petition No, 87 0f 2012




35.

36.

In the case before me, has there been wilful, dellberate and

~ contumacious disobedience of the orders of the Court which the

petitioner has established ‘beyond reasonable doubt? In determining
this issue, T must take into consideration the facts that have led to
non-compliance with the orders of the Court. It has been averred by
the respondent, and this has not been disputed by the petitioner,
that the parties have been engaged in workin'g" out the amount of
refunds due to the petitioner, and the pet'i.tioner did not provide some
of the documents required by the respondent until 3.“'_ May"2013. I
‘have also noted the correspondence between the petitioner’s officers
and officers of the respondent.\}vi.tr_i_Zregard to the VAT refunds, and
that meetings have been held between the petitioner and the
respondent with regard to the refunds. Further, from the averments
by the respondent which are e'gain not disputed, it appears that the
petitioner may owe. the respondent more than is due to it in the form

of refunds

The orders of thlS court were for the respondent ‘expeditiously and
m any case w:thm a period of not more than sixty (60) days
from the date of this judgment to consider, process and pay
out in accardance with the law all outstanding VAT refund
claims by the pelitioner’, In a situation where the parties are
engaged in working out the outstanding VAT claims by the petitioner,
and in which the petitioner had not supplied such documents as were

required to enable the respondent process the VAT refund claim, it

18 g Ruling: ;e:cition No, 87 of 2012 .




would be unjust to then turn around and allege contempt of the

~ orders of the court where the apphcant has itself been partlally"
responsible for the failure by the respondent to comply with the
orders of the court.

37. That being the case, I am unable to find a deliberate and wilful
disobedience of the Court’s orders by the respondent, and in the
circumstances, both applications are hereby dlsmlssed wnth costs to

the respondent.

'38. I am grateful to the parties for 'th'eir extensive submissions and.
authorities in support of their respective cases. If I did not make
reference to them in this ruling, it is not because they were not
useful to the Court.

Dated Delivered and Signed at Nairobi this 24™ day of September 2013

B Muw%xmeue:

JUDGE

Mr. Kirégq_ Kimahi_;instructed by the firm of Hamilton, Harrison &

Mathews Advocates for the Petitioner

Ms. J.K Lavuna instructed by the Respondent

i D L =L e B T SR £ Tt i T EL LA 2 2

40 g RuiiﬁE: Petip’z?on .N0.787 of 2012




